Abstract When the new Restructuring Law entered into force on 1 January 2016, it opened a lot of possibilities for entrepreneurs to use aid for the purpose of keeping a company on the market. As part of the procedure, it is necessary to determine whether the granted aid does not constitute incompatible public aid that disrupts free market rules. The answer to this issue is provided by the private creditor test and the private investor test. The objective of the article is to present the developed method of a private creditor test for the restructuring of a company in which one of the authors participated as an auditor. The article presents the method which allows verification of justifiability of participation of a public creditor in the process of debtor restructuring. The method was developed on the basis of hitherto studies and practical experience of the authors. The Wilcox method was used in one of the test stages to assess property. The prepared method has been successfully applied in other cases of company restructuring, and the case presented in this article is used to explain the principles of operation.
Introduction
Changing economic and legal environment, coupled with ongoing development of economy, poses a great challenge to persons who pursue or manage economic activities. It requires not only continuous analysis of the environment and introduction of changes which may enhance the competitiveness of products or services offered on the market, but also ensure liquidity and profitability for the operating company.
Every entity pursuing economic activities has to take risks to which it is exposed into account and should be able to identify them. Risk is more dangerous when a company is less resistant to threats and the managers are not aware of their occurrence. Incorrect interpretation of risks and absence of proper correcting activities may compromise liquidity and profitability of the conducted business and, in consequence, cause its insolvency and bankruptcy. The
Restructuring Law, introduced on 1 January 2016 (Journal of Laws [Dz.U.] of 2016, item 1574), which allows for the performance of restructuring activities aimed at maintenance of conducted activity, is intended to prevent such a status. Introduction of new legal regulations offers a number of possibilities for escaping a difficult situation, yet it also carries a number of restrictions in this area. In particular, this refers to the public aid. Art. 140 of the Restructuring Law specifies that "if, during a restructuring procedure, aid is granted to an entrepreneur by the state or with the use of state resources," the prepared restructuring plan should contain a private creditor test or a private investor test.
In the literature and in practice, the term private creditor test and the method of its performance in relation to absence, in the bankruptcy law, of relevant regulations for the restructuring process of companies, has not functioned to-date. Relying on hitherto studies and experience, the authors have prepared and conducted a method of verifying the economic justifiability of public creditor's participation in the process of a debtor's restructuring.
Issues related to the preparation of a private creditor test will be presented using the example of a limited liability company from the furniture industry with respect to which sanation proceedings were initiated based on a court decision.
Public aid in Polish and European legislation
Polish economy, as well as the economies of the EU states rely on the principles of maintaining competition among entrepreneurs, implementation of market economy and sustainable On account of the fact that the regulations of the Restructuring Law are, in principle, aimed at offering support to the debtor by creditors in general, it is necessary to specify, in the strict sense, what constitutes public aid and whether it is compliant with the common market regulations. Not every form of aid is considered incompliant with the binding rules of the free market. Granting de minimis public aid to an entrepreneur in the course of subsequent three years, not exceeding a specific amount depending on the sector of economy is permissible; the following limits were determined for economy sectors (Geronim 2016: 101): o road transport sector: EUR 100,000; o agricultural sector: EUR 15,000; o sector of companies providing services in general economic interest: EUR 500,000, sector of other companies: EUR 200,000.
In line with the applicable legal doctrine, forms of public aid include (Gurgul 2016 (Gurgul : 1099 o funds directly expended from the budget. Such aid includes all types of financial and material subsidies, preferential loans, investments made from public funds, use of privileged position during tenders for certain entities; o the state and territorial government authorities refraining from enforcement of funds due to them, mainly in the form of exemptions and tax discounts; o indirect form of assistance which constitutes an individual discount in the form of repayment of debt in instalments or deferred repayment date.
Granting public aid in the restructuring process is possible after fulfilment of the following terms, which should be contained in the restructuring plan: Edyta PIĄTEK, Magdalena KONAT-STANIEK o allowing the entrepreneur to return to the competitive market and accomplish a capacity to cover the cost of current operational activities in a short-term perspective, as well as accomplish long-term profitability and capacity to generate positive profit; o granted funds should allow for removal of the causes of a difficult economic situation; o maintenance of the company helps reduce social difficulties and overcomes market imperfections manifested via the risk of quitting the market by an entrepreneur who conducts innovative activity, quitting the market by an entrepreneur that has local connections, which may have adverse consequences for a given region, including the risk of growing bankruptcy of local companies and higher unemployment.
A measure that allows evaluating whether given aid granted to an entrepreneur by the State authorities does not violate the principles of fair competition is the private creditor test or the private investor test.
Private Creditor and Private Investor Test
If a restructuring plan assumes financing a debtor from public funds, it is necessary to conduct a private creditor test, determining whether a public creditor behaves like a private creditor acting in standard market conditions (Art. 140.2 of the Restructuring Law) and the private investor test (Art. 140.4), aimed at "evaluation of activities undertaken by a financing entity, performed to ascertain whether support does not constitute public aid." Support, which is offered on terms which would be acceptable for a private investor and with respect to which the question whether the debtor could procure similar financing on the free market is answered positively, does not constitute public aid. Financing in the restructuring procedure most frequently has the form of reduction of the principal receivable and interest vested in institutions and authorities representing the State Authority. Public law creditors who are vested with claims in a restructured company can agree to finance such a process via reducing the amount of such claims, yet only in the situation and upon terms acceptable for any other private creditor (non-public law). It is necessary to conduct a private creditor test to see whether the planned restructuring process balances the public law receivables with private receivables.
The private creditor test should offer an answer to the question whether the proposed terms for a public law creditor are reasonable and whether a private creditor would accept such proposed terms of arrangement. The information should contain the amount of public law liabilities covered by the arrangement with respect to individual creditors and the content of arrangement proposals for every group of creditors.
To calculate the degree of satisfaction of claims, it is necessary to assume the value of property, along with indication of encumbrances and specification of its value, calculated with the use of the liquidation assessment, estimated costs of bankruptcy proceedings, divided into costs of termination of employment relationships, securing the property, costs of sale, remuneration of the receiver and persons hired by the receiver. The calculated value should offer an answer to the question whether the creditor would be satisfied to a higher degree via the performance of a restructuring procedure or whether the creditor would receive higher satisfaction in the course of the bankruptcy procedure (Zimmerman, 2016 (Zimmerman, : 1307 .
The private investor test is a type of private creditor test and it should contain the following information (Zimmerman, 2016 (Zimmerman, : 1308 :
o the expected level of return from the employed capital, specified on the basis of interest rate contained in the credit or loan agreement granted by a public entity; o average date of return from the employed capital of comparable investments, determined on the basis of a financial market research; o expected level of investment risk, which may be accompanied by individual risk assigned to a specific debtor, its financial standing, risk of undertaken specific investment, taking into account the industry risk, change of rates and legal and tax regulations; o average level of risk of comparable investments, taking into account the general risk, industry risk and individual risk.
The private creditor test refers to receivables which emerged earlier, whereas the private investor test refers to receivables which may emerge as part of the constructed restructuring plan and performed arrangement in the form of new financing being granted. It may happen that the financing entity acts both as the investor and the creditor and then both tests should be performed.
If, during the restructuring procedure, a public law creditor is satisfied to a higher degree than in the course of the bankruptcy procedure, acceptance of arrangement proposals will entail Edyta PIĄTEK, Magdalena KONAT-STANIEK 800 that the creditor behaves like a private creditor. The positive result of a private creditor test does not oblige the creditor to vote in favour of concluding the restructuring arrangement (Geronim, 2016: 102) .
Private Creditor Test exemplified by a Limited Liability Company under restructuring
Legal provisions do not contain a methodology or operating principles for conducting a private creditor test. In the course of the study and during participation in restructuring proceedings conducted under the supervision of the District Court in Kielce, the authors drew up a method/ model (describing its stages and tools) for conducting a private creditor test.
The authors present the prepared methodology of drawing up a private creditor test using the example of a limited liability company from the furniture industry under restructuring. The company operates on the market in Warsaw, which is characterised by severe competition, but also offers a number of possibilities of development and successful performance of a restructuring process.
At the first stage of preparing a private creditor test, it is necessary to determine all of the receivables held, which are going to be covered by the arrangement, along with taking into account the division into public law receivables, materially secured receivables, as well as other receivables.
In the case under discussion, the creditors that are covered by the restructuring arrangement include: With respect to private creditors, reduction of receivables depending on the value was foreseen: 20%, 30% and 40%. Assuming that a public law receivable has the character of a private receivable, it would be reduced by 40%. Arrangement proposals in this respect are more favourable for a public creditor.
After determination of all creditors and claims with which they are vested and after assigning them to a relevant group and offering arrangement proposals, it is possible to move to the next stage, which is the performance of the private creditor test based on the property held, shown in the inventory list and its assessment through one of the liquidation methods.
To carry out the private creditor test, the property was assessed at the liquidation value with the use of the premises of Wilcox method. Wilcox Method: it is a simplified method for assessing liquidation value of a company, aimed at determining the possibility of satisfying claims of the company's creditors (Hołda, 2015: 147) . According to this method/ formula, the liquidation value is calculated as follows:
Figure 1. Wilcox Method
Authors' own elaboration It is a simple method for assessing the liquidation value of individual property assets in the case of a forced sale. The value of property subject to the test was corrected by the value of leased fixed assets on account of the nature of contracts: operating lease and a short term of lease.
Wilcox Method/ Formula
100% of the value of the legal tender + 70% of the accounting value of provisions + 50% of the value of remaining assets -100% of the value of short-term liabilities -100% of the value of long-term liabilities
= Liquidation value of a company
The value of property applying the principles of assessment in liquidation value according to Wilcox method is presented below (table 4). Source: Authors' own elaboration based on available financial data Another step in the creditor test carried out is adoption of the premise that no arrangement proposals will be adopted and that it is necessary to determine the costs of the procedure in case Source: Authors' own elaboration based on available financial data Public law creditors, as a result of performance of arrangement proposals in a restructuring procedure, will be satisfied in the proposed amounts. On the other hand, if the liquidation procedure is performed, public law creditors will not be satisfied, due to the fact that the forecast costs of liquidation procedure exceed the forecast receipts from liquidating the unit's property.
As a result of performance of arrangement in sanation proceedings, the public law creditor
Social Insurance Company will be satisfied in 100%, whereas the public law creditor the State Treasury -Head of the Tax Office will be satisfied in 98%. As a result of the bankruptcy procedure, the Social Insurance Company and the State Treasury -Tax Office will not be satisfied in relation to the costs of the bankruptcy procedure. The more favourable variant for the creditors, both public law and other creditors, is to vote in favour of arrangement.
Recapitulation
The regulations introduced in the Restructuring Law facilitate the performance of restructuring for insolvent entities or entities threatened with insolvency. The success of a restructuring procedure very often requires reaching for the state resources in the form of reduction of receivables on account of taxes or social insurance. In relation to this, two types of public aid were distinguished in the context of restructuring: compatible and incompatible. The index that makes it easier for the courts and out-of-court authorities which participate in a restructuring procedure to answer the question whether adoption of arrangement proposals leads to the granting of incompatible public aid is the private creditor test. The mode (method) of its conduct requires knowledge from the area of law and economy along with experience in company management. The authors have prepared a methodology of conducting a private creditor test specifying its individual stages and tools used to determine whether adoption of arrangement proposals foreseen for public law creditors is classified as public aid.
The authors prepared and conducted the method of reaching the answer to the issues presented above with respect to five restructuring procedures. In this method, it is necessary to determine the type and the value of public receivables, identify the range and the type of composition proposals, market and liquidation assessment of the market value of assets, including assets forming the subject of security, estimate costs of bankruptcy and, eventually, determine the level of satisfaction in the restructuring and bankruptcy procedure. The stages presented above
